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Schedule 2

Written Description of Agreement Area

Part of Lot 20 on SP224321 as identified on Drawing PR 132758-3A described as New Road and the
adjoining area within Topsy Creek described as New Barge Ramp.



	1. Definitions and Interpretation
	1.1 In this Agreement, unless the context otherwise requires:-
	“Act” has the meaning given in the Acts Interpretation Act 1954 (Qld);
	“Activity” and “Activities” has the widest possible meaning and includes any activity required for the project;
	“Agreed Acts” means any act done as part of, or in relation to the construction and establishment within the ILUA Area including:-
	(a) Barge Ramp; and hard stand area;
	(b) Surrender of the Road Opening Area;
	(c) The doing of any other Activity including:-
	i) any survey activities;
	ii) geotechnical investigations;
	iii) the grant of any permits or authorities including making a Development Application and issuing a Development Approval;
	iv) the clearing of any land within the Agreement Area;
	v) the use of the Topsy Creek Barge Ramp.


	“Agreement” means this document, including all schedules to this document, as amended from time to time in accordance with the terms of this Agreement;
	“Agreement Area” means the Agreement Area identified in Schedule 1 and Schedule 2 of this Agreement;
	“Business Day” means a day that is not a Saturday or Sunday or a Public Holiday;
	“CATSI Act” means the Corporations (Aboriginal and Torres Strait Islanders) Act 2006 (Cth).
	“Claim” means any claim, proceeding, action, cause of action or demand;
	“Common Law Holders” means the Kowanyama People;
	“Compensation” means any compensation, monetary or otherwise payable in relation to the doing of Agreed Acts;
	“Corporation” means the Abm Elgoring Ambung Aboriginal Corporation RNTBC (ICN7163);
	“Council” means the Kowanyama Aboriginal Shire Council declared and established under the Local Government Act 2009 (Qld);
	“Cultural Heritage  Monitor/Community Liaison Officer” means the person nominated under clause 7.2;
	(a) carrying out building work for the project;
	(b) carrying out operational work for the project; or
	(c) making a material change of use of the Land for the project,

	as required by the Planning Act 2016;
	“Development Approval” means the approval of the Development Application, including all terms attaching to that approval;
	“Development Permit” has the meaning given in the Planning Act 2016;
	“Dispute” means a dispute between the parties with respect to this Agreement or any of its provisions;
	“Dispute Notice” means written notice given to the other parties containing full details of the Dispute;
	“Execution Date” means the day on which this Agreement is executed by the parties and if executed on different days, the latter of those days;
	“Future Act” has the meaning given in the NTA;
	“GST” has the meaning given in the GST Act;
	“GST Act” means the A New Tax System (Goods and Services Tax) Act 1999 (Cth);
	“Kowanyama People” means the people determined by the Federal Court of Australia in Kowanyama People -v- State of Queensland (QUD6119/98) to hold Native Title in the Agreement Area;
	“Native Title” has the meaning given in the NTA;
	“Native Title Holder” has the meaning given in the NTA;
	“NTA” means the Native Title Act 1993 (Cth);
	(a) each individual person who, under the traditional laws and customs of the Common Law Holders, are identified by the Corporation as individually entitled to exclusive possession, occupation, use and enjoyment of all or parts of the Agreement Area; or
	(b) where there are no such persons, a senior member of each family or clan group which, under the traditional laws and customs of the Common Law Holders is identified by the Corporation as being entitled to the exclusive possession, occupation, use a...

	“PBC Regulations” means the Native Title (Prescribed Bodies Corporate) Regulations 1999 (Cth);
	“Prescribed Body Corporate” has the meaning given in the PBC Regulations;
	“Prescribed Documents” means the documents and information referred to in section 24BG (2) of the NTA;
	“Public Holiday” means a day appointed under the Holidays Act 1983 (Qld) or another Act as a public holiday;
	“Receipt Date” means the day on which a Dispute Notice is taken to have been received by a Party in accordance with clause 16;
	“Recipient” has the meaning given in the GST Act;
	“Register of Indigenous Land Use Agreements” has the meaning given in the NTA;
	“Registered” means registered on the Register of Indigenous Land Use Agreements;
	“Registered Native Title Body Corporate” has the meaning given in the NTA;
	“Registrar” has the meaning given in the NTA;
	“Registration” means the date on which this Agreement is registered;
	“Representative Body” means the Cape York Land Council Aboriginal Corporation (ICN1163);
	“Road Opening Area” means part of Lot 20 on SP224321 on which the barge ramp and hard stand area is to be constructed as set out in Schedule 4;
	“Rules” means the rules adopted by the Corporation and approved by the delegate of the Registrar of Indigenous Corporations under the CATSI Act on 14 January 2010.
	“Supplier” has the meaning given in the GST Act;
	“Taxable Supply” has the meaning given in the GST Act;
	1.2 In this Agreement, unless the context otherwise requires:
	(a) words indicating a gender include each other gender;
	(b) words in the singular include the plural and words in the plural include the singular;
	(c) a reference to a clause or Schedule is a reference to a clause in, or a Schedule to, this Agreement;
	(d) the recitals and headings do not affect the meaning of this Agreement;
	(e) an agreement, acknowledgement, representation or warranty in favour of two or more persons is for the benefit of them jointly and severally;
	(f) an agreement, acknowledgement, representation or warranty on the part of two or more persons binds them jointly and severally;
	(g) when the last day for doing an act is not a Business Day, the day or last day for doing the act will be the following Business Day;
	(h) when a period of time is to be calculated from a given day, event or act, the period is to be calculated excluding the given day or the day on which the event or act occurs;
	(i) a reference to a Queensland statute or regulation is to be interpreted in accordance with section 14H of the Acts Interpretation Act 1954 (Qld);
	(j) a reference to a Commonwealth statute or regulation is to be interpreted in accordance with section 10 of the Acts Interpretation Act 1901 (Cth); and
	(k) a reference to a nominated time is a reference to that time in Queensland.


	2. Authority to Enter into Agreement
	2.1 The Corporation represents and warrants that:-
	(a) it is a Prescribed Body Corporate;
	(b) it is the Registered Native Title Body Corporate for the Agreement Area; and
	(c) it holds Native Title in all of the Agreement Area in trust for the Common Law Holders.

	2.2 The Corporation represents and warrants that before executing this Agreement:-
	(a) it consulted with the Common Law Holders, especially any Particular Common Law Holders, and obtained their consent to the doing of the Agreed Acts and entering into this Agreement in accordance with regulation 8 of the PBC Regulations;
	(b) it informed the Representative Body of its intention to enter into this Agreement; and
	(c) a document in the terms set out in Schedule 5 was executed in accordance with regulation 9 of the PBC Regulations;
	(d) it complied with the Rules.


	3. Commencement
	3.1 Subject to clause 3.2, this Agreement commences on the Execution Date.
	3.2 Clause 5 commences on Registration.
	3.3 This Agreement may be terminated by written agreement executed by each party.

	4. Registration of Agreement
	4.1 The Council agrees, and is authorised on behalf of the Corporation, to apply to the Registrar for this Agreement to be Registered.
	4.2 The Council will make the application referred to in the immediately preceding subclause promptly after receiving the Prescribed Documents from the Corporation and will do all things necessary to facilitate the Agreement being Registered.
	4.3 The Corporation must promptly do all things necessary to assist this Agreement being Registered, including providing any Prescribed Documents to the Council upon request.
	4.4 The Corporation acknowledges that any removal of the details of this Agreement from the Register of Indigenous Land Use Agreements under section 199C of the NTA will not affect any Agreed Acts done prior to such removal.

	5. Consent to Agreed Acts
	5.1 The parties:-
	(a) consent to the doing of the Agreed Acts to the extent they are Future Acts; and
	(b) agree to the validation of any Agreed Acts done by the Council or the Trustee in the Agreement Area and for purposes of the Project after the Execution Date and prior to the Registration.

	5.2 The parties acknowledge that the non-extinguishment principle, as defined in the NTA, applies to the doing of the Agreed Acts to the extent they are Future Acts.
	5.3 Where the Council has complied with its obligations under this Agreement, the Corporation agrees that it will not do, or omit to do, anything that would prevent or delay the doing of the Agreed Acts.
	5.4 To avoid any doubt, Subdivision P, Division 3, Part 2 of the NTA does not apply to the Agreed Acts.

	6. Surrender of Road Opening Area
	6.1 The Corporation agrees to surrender the Road Opening Area to the Council for the purposes of the area being dedicated as a road under the Land Act 1994 (Qld) including at the request of Council signing a survey plan generally in accordance with SP...

	7. Cultural Heritage Monitor/Community Liaison Officer
	7.1 The Council will ensure that a Cultural Heritage Monitor/Community Liaison Officer is engaged by the contractor for the construction phase of the project.  To avoid any doubt, the construction phase commences with preliminary earthworks and conclu...
	7.2 The Cultural Heritage Monitor/Community Liaison Officer will be nominated by the Corporation.  The Parties acknowledge that the Cultural Heritage Monitor/Community Liaison Officer is a single full time equivalent position however the Parties may a...
	7.3 The role of the Cultural Heritage Monitor/Community Liaison Officer is to undertake the following tasks associated with the project:-
	(a) assist with preparing project Information and keeping the community and Corporation updated in relation to the project;
	(b) arranging consultation meetings between the Corporation and the Project Manager to discuss planning, design and construction of the project;
	(c) assisting with cultural heritage inspections of the Project Area with the Project Manager;
	(d) undertaking cultural heritage monitoring duties;
	(e) prepare reports for the Project Manager as required relating to issues raised by the Corporation including options for addressing issues as they affect the project;
	(f) documentation of outcomes arising from consultation meetings and Project Area inspections and cultural heritage monitoring the Project Manager;
	(g) the ability to understand the project and to communicate information about the project to the Corporation and the community as required;
	(h) assist with attendance of additional cultural heritage monitors where agreed for the project and parts of the project;
	(i) assist with resolving cultural heritage management issues arising from a Cultural Heritage Find encountered during construction.

	7.4 The Council will take all necessary measures to ensure that the Cultural Heritage Monitor/Community Liaison Officer will be remunerated directly by the contractor at the rate of $50 per hour (gross) excluding superannuation during the construction...

	8. Additional Cultural Heritage Monitors
	8.1 Without limiting clause 8.2, the Parties agree to the engagement of an additional Cultural Heritage Monitor during ground disturbing works at the barge ramp and hardstand site which is expected to take approximately 2 weeks.
	8.2 The Parties agree that additional Cultural Heritage Monitors may be engaged by the Contractor where more than one ground disturbing machine are simultaneously operating.  The Parties agree that one additional monitor should be engaged per ground d...
	8.3 The Contractor will:-
	(a) arrange for transport as required for the Cultural Heritage Monitor/Community Liaison Officer and any agreed additional cultural heritage monitors;
	(b) provide the Cultural Heritage Monitor/Community Liaison Officer and any agreed additional cultural heritage monitor with one set of personal protective equipment.

	8.4 Where the Cultural Heritage Monitor/Community Liaison Officer is performing cultural heritage monitoring duties or any additional cultural heritage monitor has been engaged but does not attend site for any reason, the contractor will contact the C...

	9. Administration Fee
	9.1 The Council agrees to pay a fixed administration fee to the Corporation in the sum of $5,000.00 (inclusive of GST) within 30 days of the Execution Date.
	9.2 The Administration payment is to be used to convene a corporation workshop with Mr Viv Sinnamon and members of the Corporation to discuss, amongst other things:-
	(a) terms of the ILUA and how implementation is to occur;
	(b) identification of Aboriginal Cultural Heritage Objects and human remains;
	(c) community liaison requirements;
	(d) report writing and mapping;
	(e) the establishment of a register of cultural heritage monitors.


	10. Cultural Heritage Finds Procedure
	10.1 The Parties agree that the procedure set out in Schedule 3 applies to all aspects of construction related to the Project.

	11. Employment
	11.1 The Council will take all reasonable steps to ensure the contractor engaged by the Council to carry out the Agreed Acts complies with the Queensland Governments Building and Construction Training Policy – Guidelines for Indigenous Projects and th...

	12. Compensation
	12.1 The Council agrees to pay the Corporation the sum of $5,000.00 in full and final satisfaction of any claim for compensation arising from the Agreed Acts or the surrender of the Road Opening Area.
	12.2 Subject to clause 12.1, the Corporation on its own behalf and on behalf of the Kowanyama People:-
	(a) releases and discharges the Council from all Claims for Compensation arising from the Agreed Acts or the surrender of the Road Opening Area;
	(b) waives any right to make a Claim for Compensation arising from the Agreed Acts or the surrender of the Road Opening Area.

	12.3 This clause may be pleaded as a complete bar to any Claim bought by the Corporation on its own behalf or on behalf of the Kowanyama People.

	13. Costs
	13.1 Each party will pay its own costs of and incidental to the negotiation, preparation and execution of this Agreement, and its own costs of and incidental to this Agreement being Registered.
	13.2 The Council will pay any stamp duty payable on this Agreement in accordance with the Duties Act 2001 (Qld).

	14. Goods and Services Tax
	14.1 If there is a Taxable Supply under this Agreement the Supplier will be liable to remit to the Australian Taxation Office any GST payable on the Taxable Supply and the Recipient of the Taxable Supply will not be liable to pay any amount on account...
	14.2 If the consideration for the Taxable Supply is or includes non-monetary consideration, then the Supplier must calculate the GST having regard to the value of the non-monetary consideration assessed by the Supplier of the Taxable Supply, acting re...

	15. Notices
	15.1 All notices given to a party under this Agreement must be in writing and either:-
	(a) delivered or sent by prepaid post to the relevant party’s address below or any substitute address as may have been notified in writing by the relevant party to the other parties; or
	(b) sent by facsimile or electronic mail to the relevant party’s facsimile number or email address below, or any substitute details as may have been notified in writing by the relevant party to the other parties.

	15.2 Subject to clause 15.3, notice given in accordance with clause 15.1 will be deemed to be given:-
	(a) if hand delivered, on delivery; or
	(b) if sent by prepaid post, 10 Business Days after the date of posting; or
	(c) if sent by facsimile, when the sender’s facsimile system generates a message confirming that the notice was transmitted in its entirety to the facsimile number of the relevant party.

	15.3 If a notice is hand delivered or sent by facsimile on a day that is not a Business Day or after 5.00pm on a Business Day, it will be deemed to be given on the next Business Day at 9.00am.

	16. Dispute Resolution
	16.1 A party claiming that a Dispute has arisen must give a Dispute Notice to the other party within 10 Business Days after the Dispute arises.
	16.2 Within 10 Business Days after the Receipt Date a representative of each party must discuss the Dispute and negotiate to resolve the Dispute.
	16.3 Despite clauses 16.1 and 16.2, if the Dispute is not resolved within 20 Business Days after the Receipt Date then any party may take any action to resolve the Dispute including commencing court proceedings.

	17. Force Majeure
	17.1 If a Party is unable, as a result of a Force Majeure Event, to wholly or in part perform an obligation under this Agreement, that Party must give notice to the other Party including:-
	(a) which obligation the Party is unable to perform;
	(b) details of the Force Majeure Event;
	(c) reasonable details about the nature and extent of the Force Majeure Event and its impact on the Party’s obligation;
	(d) how long the Party is likely to be delayed in meeting the obligation; and
	(e) the steps being taken or proposed to be taken to remedy the incapacity of the Party to perform the obligation.

	17.2 A Notice given under clause 17.1 suspends the obligation of the Party giving the Notice to perform the obligation referred to in the Notice for the duration of the Force Majeure Event.

	18. No Termination for Breach
	18.1 No breach of the Agreement, by any party, will give to the other party a right to elect to terminate the Agreement, but any party may exercise any other remedy available to it in respect of such breach.

	19. General
	19.1 This Agreement constitutes the entire agreement between the parties and supersedes any prior arrangements, agreements, warranties, representations or undertakings.
	19.2 This Agreement may be executed in any number of counterparts.
	19.3 This Agreement may only be varied by written agreement executed by all parties.
	19.4 A party must not assign its rights under this Agreement without the written consent of the other parties.
	19.5 If all or part of a clause in this Agreement is void, illegal or unenforceable, that part may be severed from this Agreement and the remaining provisions of this Agreement continue in force.
	19.6 A right under this Agreement may only be waived by written notice executed by the party waiving the right.
	19.7 This Agreement is governed by and construed in accordance with the laws for the time being in force in Queensland and any proceedings arising from or in relation to this Agreement must be commenced in Queensland.
	19.8 Each party must do all things reasonably necessary to give full effect to this Agreement within a reasonable time and must refrain from doing anything that would hinder the performance of this Agreement.
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